ARTHR H FARTH NG
| BLA 94-812 Deci ded Novenber 5, 1997

Appeal froma decision by the Galifornia Sate Gfice, Bureau of Land
Managenent, decl aring six | ode mning clai ns abandoned and void for failure
to pay annual rental fees for the 1993 and 1994 assessnent years or obtain
a small mner exenption by August 31, 1993. CAMC 164534, CAMC 164536, CAMC
164537, and CAMC 164539 t hrough CAMC 164541.

Afirned.

1 Mning Qains: Rental or dai mMintenance Fees: Sl |
M ner Exenption

The rental fee required by the Departnent of the
Interior and Rel ated Agencies Appropriations Act for

F scal 1993 was a reasonabl e condition on the retention
of unpatented mining clains and application of the
statute to find mning clains abandoned and voi d did
not constitute a taking of the clains.

APPEARANCES  Arthur H Farthing, Tenpe, Arizona, pro se.
(PN ON BY ADM N STRATI VE JUDCGE | RWN

Arthur H Farthing has appeal ed a Decision by the Gdlifornia Sate
Gfice, Bureau of Land Managenent (BLM, dated July 20, 1994, declaring the
Del ores #2 (CAMC 164534), the Delores #4 and #5 (CAMC 16536 and CAMC
164537), and the Del ores #7 through #9 (CAMC t hrough CAMC 164541) | ode
mni ng cl ai s abandoned and void for failure to pay annual rental fees of
$100 per year for the 1993 and 1994 assessnent years or obtain a snall
mner exenption by August 31, 1993, as required by the Departnent of the
Interior and Rel ated Agencies Appropriations Act for Hscal 1993, Pub. L.
No. 102-381, 106 Sat. 1374 (1992). U

Appel l ant states that his nine Delores clains were | ocated on January
26, 1985, and April 9, 1985, and that, in conpliance wth the

1/ The BLMal so sent the Decision to Lonnie W Q son of Rescue,
Galifornia, because its records showed himto hold an interest in the
Delores #9. (O Sept. 22, 1994, BLMreceived and forwarded to the Board a
copy of a quitclai mdeed show ng transfer of the Delores #9 fromQson to
Appel ant on Nov. 16, 1987.
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mning | ans, he filed a proof of labor wth B Dorado Gounty in 1993. He
argues that changes in the mning | ans shoul d not govern mning cl ai ns
located prior to their enactnent and that applying a subsequent|y enact ed
statute unconstitutional |y changes a vested right or contract.

The record before the Board shows that on April 9, 1993, Appel | ant
filed wth the Galifornia Sate dfice a copy of his affidavit of
assessnent work, a plan of operations for the Del ores #1, #3, and #6, a
1985 letter of acknow edgenent fromthe Fol somResource Area, and a
handwitten "Aa mfor Exenptions for Svall Mner Devel opnent of M ning
Qains.”" By letter dated May 20, 1993, BLMsent hima copy of the proposed
regul ati ons whi ch had been published in the Federal Regi ster on March 5,
1993.

h July 15, 1993, Appellant filed a certificate of exenption for the
Del ores #1 through #9. The six clains addressed by BLMs July 20, 1994,
Deci sion have lines through themand handwitten notes state: "not covered
by A an according to BLMstatenents,” and "BLMsays clains |ined out wll
be consi dered abandoned Sept. 1, 93." The notes are initialed " AHF."
Unhder cover letter dated June 6, 1994, BLMreturned the docunent to him
because he had "elimnated the Del ores #2 through #9 | ode mining cl ai ns
(CAMC 164534-41) by crossing out the nanes of the clains on the exenption
formbecause the subject clains were not covered by either a Notice or an
approved A an of (perations" and to allow him"to include the additional
information.” The BLMal so pointed out that Appellant had filed only one
formfor the 1993 and 1994 assessnent years and requested that he submt a
separate formfor the 1994 assessnent year. Appellant responded by
resubmtting the formand a copy wth the exenption years corrected, a copy
of the exenption he had filed on April 9, 1993. Hs cover letter explai ned
that he had "filed two forns filled out on July 14, 1993," and that BLM had
"lined out 6 of the nine clains on one of the copies."

The Departnent of the Interior and Rel ated Agenci es Appropriations Act
for Hscal 1993, Pub. L. No. 102-381, 106 Sat. 1374, 1378 (1992), required
t hat

for each unpatented mining claim mll or tunnel site on
federally owned lands, in lieu of the assessnent work

requi renents contained in the Mning Law of 1872 (30 US C
28-28e), and the filing requirenents contai ned in section 314 (a)
and (c) of the Federal Land Policy and Managenent Act of 1976
(FLPWN (43 US C 1744 (a) and (c)), each claimant shall, except
as provided otherwise by this Act, pay a claimrental fee of $100
to the Secretary of the Interior or his designee on or before
August 31, 1993 in order for the claimant to hol d such unpatent ed
mning claim mll or tunnel site for the assessnent year ending
at noon on Septenber 1, 1993 * * *,

A substantially identical provision required mneral clainmants to al so pay
by August 31, 1993, a $100 rental fee to hold an unpatented mning claim
mll or tunnel site during the assessnent year begi nning Septenber 1, 1993.
Id. The legislation further provided that "failure to nake the annual
paynent of the claimrental fee as required by this Act shall concl usively
constitute an abandonnent of the unpatented mning claim mll or tunnel
site by the clainant * * *." 1d. at 1379.

141 I BLA 164

WAW Ver si on



| BLA 94-812

The Act, however, created an exenption for a mneral clainmant wth 10
or fewer clains who is either producing under a valid notice or plan of
operations not |ess than $1,500 and not nore than $800, 000 i n gross
revenues per year or is "performng expl orati on work to discl ose, expose,
or ot herw se make known possi bl e val uabl e mneralization * * * under a
valid notice or plan of operation” and has fewer than 10 acres of
unrecl ai ned surface. Id. at 1378. Such a clainant could "elect to either
pay the claimrental fee for such year or in lieu thereof do assessnent
work required by the Mning Law of 1872," neet the requirenents of 43
USC 88 1744(a) and (c) (1994), "and certify the perfornmance of such
assessnent work to the Secretary by August 31, 1993." Id.

[1] The record shows that Appellant did not pay the rental fees
required by the Appropriations Act but did file for a snall mner
exenption. Athough there is disagreenent as to whether Appellant or BLM
crossed out six of the clains listed on the exenption form the matter is
not determnative. The plan of operations Appellant submtted on April 9,
1993, pertains to only the Del ores #1, #3, and #6. (Qonsequently, even
di sregarding the del etions, Appellant did not qualify for an exenption for
the Delores #2, #4, #5, and #7 through #9. See 43 CF.R § 3833.1-7(d)
(1993).

An argunent simlar to Appellant's assertion that the statute does not
apply to his vested rights was rejected by the court in Kunkes v. Lhited
Sates, 78 F.3d 1549 (Fed. dr. 1996), aff'g 32 Fed. d. 249 (Fed. Q.
1994). The appeal s court upheld the | ower court's application of Lhited
Sates v. Locke, 471 US 84 (1985), and Texaco, Inc. v. Short, 454 US
516 (1982), to find that the fee was a reasonabl e condition on the
retention of unpatented mning clains and application of the statute to
find mning cla ns abandoned and void did not constitute a taking of the
cl ai ns.

The BLMcorrectly determined that the six mning clains becane
abandoned and void for failure to pay the claimrental fees or obtain a
snal | mner exenption. Daniel D Dool ey, 138 IBLA 352 (1997).

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF.R 8 4.1, the July 20,
1994, Decision of the Gdlifornia Sate Gfice is affirned.

WIlT A lrwn
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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